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No one is too young to understand the concepts of free expression and tolerance. … I believe even very young children can understand censorship if it is explained in a way that is appropriate for their level, and I have no doubt either that very young children can understand tolerance (Choldin, 2001, p. 157, italics original).
State Parties … shall ensure that the child has access to information.… (CRC art. 17).

[T]he notion of human rights as fundamental to libraries’ aspirations and core activities is increasingly receiving attention (Koren, 2000, p. 273).

Intellectual freedom as a human right is extended to minors by the United Nations’ Convention on the Rights of the Child (hereafter, simply the CRC).
 Specifically, the twin rights of freedom of expression and access to information are guaranteed under Articles 13 and 17 respectively. While the US is alone among nations in not ratifying the CRC—indeed, is actively opposed to it
—American constitutional jurisprudence does in fact interpret the First Amendment as extending similar rights to minors.

In all cases, however, a minor’s intellectual freedom is not an absolute, unrestricted right. It is important to stress this point, since librarians (e.g., Thomson, 2004) and their associations (e.g., American Library Association, 2007) have been dogmatically selective in their reading of these Articles and/or the Bill of Rights and, I would argue, mistaken in their interpretation thereof. At the most basic level, even adult rights are constrained by other rights: rights come as a coherent package deal. In terms of children’s rights, children as the most vulnerable in society have special protections from harm and injury which temper all freedoms. Thus, in Koren’s terms, Articles 13 and 17 are “double provisions”: “to encourage the positive effects of information, and to protect the child from negative effects” (1998, p. 4, emphasis mine).
There is therefore an inherent tension in the CRC: to both empower and protect. Wyatt (2006) explores the parallel “ethical dilemma” in the American context. Accordingly, it will pay to review in some detail the CRC and the relevant Articles, specifically to explore the original intentions and the history of interpretation of the Articles and to understand the effect of explicit limitations.
With an understanding of the legal and moral framework, we can turn briefly to the raging American debate over the federally mandated filtering of minors’ internet access; while the Canadian situation differs somewhat, we still observe the same socially conservative trends here and would be well advised to ponder the specific issues. This essay concludes with a list of suggestions on implementing the CRC in a Canadian public library setting, culled from the readings. I conclude that the human rights framework demands a more nuanced approach to children’s intellectual freedom and their rights in the public library.

Part I: The CRC in brief, with a consideration of Articles 13 and 17
The CRC is a human rights treaty, the first legally binding instrument to address children’s rights comprehensively (Revaz, 2006, p. 12). The treaty consists of 42 articles prefaced by a 13-paragraph preamble. The central notions, as summarized by Revaz (2006) are “that children are to be recognized as individuals with their own voice; that they should be nourished through education and healthcare; that they must receive protection from those that would hurt, exploit, or discriminate against them; and that they must be treated with their best interests at the forefront” (p. 9). Notice crucially that intellectual freedom does not appear here, but is only implicit in “nourished through education”; this in fact is a recurring theme in Koren (1998, p. 4; 2000, p. 275).
 What does appear here explicitly, however, is “protection.”
We cannot hope to do justice here to Revaz’s insightful analysis of the CRC and his taxonomy of its articles (2006, pp. 9-12). Basic to his scheme is the isolation of the “core articles” that provide “fundamental rights”: Articles 2, 3, 6 and 12 (Article 4 provides for implementation). The balance of the articles is distributed among four groups: survival, protection, membership, and empowerment. Notice the implicit dichotomy between survival/protection and membership/empowerment. Intellectual freedom, not surprisingly, appears within the fourth taxon of empowerment; the main “empowerment” articles are 12-15 and 17 (pp. 11-12).
Intellectual freedom is guaranteed specifically under Articles 13 and 17. It is worth noting that American opposition to the CRC is narrowly focused, and there is no opposition specifically to these empowerment rights; indeed, such empowerment rights are entirely consistent with the American Bill of Rights. Rather, the contentious articles are perceived to ban corporal punishment (Articles 19 and 28) and capital punishment of minors (Article 37).
 (For more details, see the concise discussion in Todres (2006).)
Matthews (2006) examines Article 13 in detail (cf. Koren, 1996, pp. 235-246). Section 1 reads, “The child shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds...” (emphasis mine). The article is “almost identical” in wording to Article 19 of the International Covenant on Civil and Political Rights, to which the US is already a party (p. 150). While this provision gives explicit recognition to the same civil and political rights that adults enjoy under Article 19 of the International Covenant, critics claim that Article 13 of the CRC is anti-family by infringing on parental rights to direct and guide their children (p. 144). “The legislative history makes it clear that Article 13 and related provisions of the Convention were drafted to protect children’s civil and political rights from governmental repression, not from parental guidance” (p. 144, emphasis mine).

Article 13 has a second section that librarians prefer to ignore (e.g., Thomson, 2004, p. 38). Section 2(a) limits freedom of expression, just like that of adults, by the rights of others to privacy, etc. Section 2(b) provides for “the protection of … public health and morals.” The interpretative body, the Committee on the Convention on the Rights of the Child, has ruled that 13(2)(b) is consistent with restrictions on children’s access “to indecent or otherwise harmful media, and has indeed urged state parties to impose such restrictions to protect children” (Matthews, 2006, p. 149, emphasis mine).
In short, explicit subsections as well as the original intentions and authoritative interpretation of Article 13 all balance the freedom of expression with the protection of the minor.

Article 17 is reviewed by Lee (2006) (cf. Koren, 1996, pp. 247-293). “The right of access to information in Article 17 is inextricably related to the right to seek and impart information in Article 13. Both articles have the aim of ensuring that the child has access to information from a diversity of sources, especially information that promotes health and well-being.” (Lee, 2006, p. 178, emphasis mine). But here too we find that there is not an absolute, unrestricted right of access; indeed, the original intention and subsequent interpretation emphasizes protection over empowerment.
The original intention of communist Poland was to protect children “from the harmful influences of the media”; only subsequently under American pressure was there a positive spin on the media, with an emphasis on the educational role (p. 178). Crucially, subsection 17(e) remains as a reminder of the original intention. “Although only one subparagraph is devoted to the concerns of protecting children from harmful material, the Committee on the Rights of the Child is concerned about children being exposed to inappropriate information” (p. 178). The Committee stresses the need for guidelines and has made 12 recommendations along these lines (p. 180); “inappropriate” material includes pornography and violence (p. 178). Internet “blocking” software is explicitly recommended (p. 179), consistent with the guidelines of the Council of Europe (Sturges, 2001, p. 145, Article 2(1)).

To conclude Part I, then, intellectual freedom of children is not an absolute right in this framework: it is granted with educational goals in mind, and is restricted to protect the most vulnerable from injurious materials. It is worth underlining the inherent tension in this balanced human-rights approach in light of the absolutist position of library associations. The ALA boldly proclaims that it “opposes all attempts to restrict access to library services, materials, and facilities based on the age of library users” (2007, ¶1). Article V of the ALA Library Bill of Rights was amended in 1967 to include age (Kravitz, 1998, p. 228). “Every restriction on access to, and use of, library resources, based solely on the chronological age … of users violates Article V” (ALA, 2007, ¶2). Similar absolutist sentiments are echoed in Young (2000) and Thomson (2004).
Part II: Practical implications in the public library setting

As Koren (2000) reminds us, “[i]ntellectual freedom is not only the basis of democracy, it is also the core of the library concept” (p. 273, emphasis mine). Intellectual freedom as a basic human right is “fundamental to libraries’ aspirations and core activities [and in these terms] is increasingly receiving attention” (p. 273). Libraries of all kinds are the primary institutions for implementing Articles 13 and 17 of the CRC. “The role and activities of public libraries can be considered as part of this implementation of the Convention of making the right to have access to information effective for the child. Therefore, no … public library can maintain that it has nothing to do with the Convention or with children’s rights” (p. 276). 

Part II explores the practical upshot of Koren’s conclusions. We begin with the ethical dilemma posed in concrete terms: to both empower and protect when it comes to the filtering of children’s internet access. We then conclude with practical suggestions by Koren and others for implementing the CRC in the public library.

In 2000, the US Supreme Court ruled the Child Internet Protection Act
 (hereafter CIPA) constitutional. The CIPA mandates that K-12 school libraries and public libraries install filters to protect minors from injurious materials, primarily pornography. To increase the dilemma, failure to comply cuts off federal funding to the library. Many libraries have been willing to forego federal funding “because they believe filtering is a form of censorship” (Wyatt, 2006, p. 70). (Many American states have passed similar measures: e.g., Ohio extends the policy to displays of extreme violence and cruelty (Lee, 2006, p. 184).)

According to the human-rights framework, as we saw above, librarians do in fact have a duty of care to protect children, even though there may be no legal liability per se. “Although the public library has not been found legally liable for failure to monitor children’s unfiltered access, the question still remains whether the librarian should play the rule of a monitor” (Wyatt, 2006, p. 73). Furthermore, it can be argued that librarians also have a pragmatic interest in protecting children, since they manage a community institution touted as safe for children (p. 73).
The ALA rejects this duty of care out of hand. First, they draw a distinction—as CIPA does not—between school libraries and public libraries: the former act in loco parentis as educators, the latter do not. (Or so they argue; I am personally stunned that professional librarians should explicitly reject their role as “educators.”) Regardless, the upshot is that in a public library the parent or guardian should be responsible, in the opinion of the ALA, for their child’s “safety” and monitoring their child’s internet usage (Wyatt, 2006, p. 72). ALA librarians will not be turned into “compliance officers” (p. 75).
The ALA would also err in favour of intellectual freedom rather than protecting children. The issue is clearly that filtering blocks “access to information that is legal and useful” (p. 72); in practical terms, the “overblocking of nonpornographic websites” constitutes censorship which can in no way be tolerated (p. 71). “Thus, ALA fully endorses First Amendment rights for children by allowing unfiltered access to the Internet and placing the responsibility of monitoring children’s access to the Internet upon the parents” (p. 72, emphasis mine).

Wyatt (2006) as ethicist ultimately rejects the absolutist stand. “Although librarians do not like to monitor their patrons’ Internet usage, it appears that some type of minimal monitoring must be done to ensure … that children are not inadvertently exposed to pornography. Although it is true that filters will not be completely effective, they should minimize the chances of both children and adults being exposed to pornography when they do not wish to view it” (p. 78). This conclusion appears more in keeping with the mandate to both empower and protect.

Thomson (2004) raises the issue of internet filtering in the broader context of the privacy rights guaranteed to children. She raises the related questions of blocking chat-room discussions and the monitoring of e-mail activity (p. 39). Further, in practical terms, should parents know what books their children have signed out? (pp. 39, 41).
Thomson (2004) also raises further questions that speak to the practicalities of actually implementing a human-rights regime in a public library, consistent with the CRC. The following list of practical ways to implement the CRC, culled from the various readings, also serves to highlight points raised in this paper.
· adequate dissemination: equal access implies adequate dissemination of materials (Lee, 2006, p. 179; Koren, 2000, p. 277); this is particularly an issue in contrasting rural versus urban services.

· preferential funding: Article 4 of the CRC clearly specifies that parties must “undertake such measures to the maximum extent of their available resources” to implement the treaty; Koren (1998) interprets this to mean that “when budget cuts are made, the children’s services should be the last to be affected if at all” (p. 6).

· support of children’s publishers: subsection 17(c) specifically mandates the production as well as the dissemination of children’s books.

· foreign language materials: Articles 13 and 17 imply that a child must have access to information in their own native language (Lee, 2006, p. 179; Koren, 2000, p. 277); this of course has huge implications for collections development in many locales.
· simplified language: children have a right to understand, which has implications for signage, policy statements, and so on; “incorporating more child-friendly language everywhere in the children’s department” is an important step to enabling children (Thomson, 2004, p. 40).

· education: “it is not enough to hand out leaflets with the text of the Convention” (Koren, 2000, p. 277); rather, children and adults must be enabled to understand the CRC, and this extends to the education and professional development of information professionals (p. 278).

· celebrate November 20: the 20th has been the international day of children’s rights since 1959, and “the best way of showing commitment to the principles and human rights of children is to celebrate this day in all institutions” (Koren, 2000, p. 279).
Conclusion

Canada has ratified the CRC, and Canadian public libraries are the primary institutions for implementing our treaty obligations under Articles 13 and 17 to provide access to information for all minors (cf. Koren, 2000, p. 276). My reading of the CRC, however, suggests that the overriding concern is with the protection of the most vulnerable in our society. In all cases, the wording, the original intentions and subsequent interpretation all converge on treating the relevant articles as “double provisions,” to borrow Koren’s expression (1998, p. 4): to both empower and protect.


This balanced, more nuanced position is in contrast to the strong positions of the ALA (2007) and the CLA (1985). It is important, therefore, to keep the human rights background in mind when engaging in debates over, e.g., internet filtering. While librarians have a justified and legitimate concern over censorship, they also have a duty of care to protect children from injurious materials, as spelled out explicitly in the CRC. Yes, intellectual freedom is the basis of democracy; but surely the health and well-being of all citizens, both adults and children, is also at the basis of democracy—call it social democracy if you will.
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� The full text of the CRC is provided by Todres et al. (2006) as Appendix I (pp. 311-332).


� The only other exception of Somalia really does not count, in my opinion, since that country has not had a recognized government with the authority to formally ratify the CRC—“the most widely acclaimed human rights treaty in history” (Revaz, 2006, p. 9). 


The terrible irony of American opposition is that the US was responsible for most proposals, including those guaranteeing intellectual freedom. “How is it that the United States opposes a treaty that it played such a large role in drafting? Why does no other country in the world oppose the Convention? Is it possible that the entire rest of the world, including our long-standing allies, has it wrong?” (Todres et al., 2006, p. 3).


� “The various references in the Convention and the whole tradition of human rights make clear that access to information has especially to be provided in view of the educational potential…” (Koren, 2000, p. 275, emphasis mine).


� Ironically, the US Supreme Court ruled that the death penalty for juveniles is unconstitutional in Roper v. Simmons, 543 U.S. 551 (2005). See further n. 39 in Todres (2006, p. 30) for a summary of the situation worldwide with respect to the execution of juveniles. The American opposition continues, however, for Article 37 would still ban life imprisonment without the possibility of parole in juvenile cases (pp. 30-31).


� Indeed, parental rights are guaranteed under Article 5.


� “... in order to avoid access to harmful and/or illegal content, filtering systems requesting the use of personal age codes should be provided at Public Access Points” (subsection 2(1)).


� Child Internet Protection Act, 20 U.S.C. 9134 (2000); 47 U.S.C. 254(h)(5)(b) (2000).
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